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Nicholas Wolterstorff is a prominent representative of Reformed epis-
temology and has a carefully argued theory of justice based on the inherent
worth of human beings. In Justice: Rights and Wrongs, he founds justice on
the recognition of inherent rights that are ultimately grounded in the worth
of human beings created in God’s image.! In Justice in Love, he argues that
justice and love are perfectly compatible.? In Journey toward Justice, he re-
counts the personal encounters that awakened him to the inherent worth of
the vulnerable and the oppressed and to the inescapable responsibility to
defend their rights because of their vulnerability and the concrete harm they
have experienced.’

Wolterstorff has recently applied his theory of justice to the discussion
about same-sex marriage (SSM).* Although his defense of SSM has some

ABSTRACT: According to Nicholas Wolterstorff’s analysis, the biblical view of justice defends
the inherent natural rights of the most vulnerable minorities. As homosexuals are such a vulner-
able minority, he argues that church and state ought to recognize same-sex marriage. My aim
is to critique Wolterstorff’s argument for failing to apply his own theory and to acknowledge
the natural rights of children, who are the most vulnerable persons involved. By ignoring the
natural law emphasis on the natural structures of marriage, such as gender complementarity, he
ends up undermining children’s natural right to know and be reared by their biological parents.
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serious weaknesses, the main problem is not in his theory of justice but in
his failure to apply it consistently and to employ its full potential. Instead of
starting with the most vulnerable persons (children) and their inherent natural
right to know and be raised by their biological father and mother, his focus is
adult-centered. I argue that this deficiency results from a false dichotomy he
creates between theories of justice based on intrinsic worth (for example, his
own theory) and those based on right order (for example, the natural law the-
ory). By dismissing legitimate elements of truth in the natural law perspec-
tive, he fails to account properly for the natural structures of marriage, such
as gender complementarity, that safeguard children’s relationships to their
biological origins. Thereby he undermines children’s identity and relation-
ship rights with regard to their biological parents, which are arguably their
most fundamental human rights. The moral violation involved in causing this
incalculable suffering and harm to children undermines the moral fabric of
society as well as its cultural potential, stability, and prosperity.

In his discussion of marriage, Wolterstorff fails to apply the structural
approach defended in his book, The Mighty and the Almighty, and to ana-
lyze the question of SSM in light of “the likely consequences for the state’s
justice system as a whole.”” Marriage is not just an institution among many,
but it is so fully integrated into many complex and intersecting layers of our
public and private lives including family law, adoption, religion, education,
property, civil rights, and employment that changes in marriage law have
wide-reaching implications for the justice system as a whole, as Francis J.
Beckwith has convincingly argued.®

Instead of taking into consideration these society-wide implications,
Wolterstorff bases his account of marriage on assumptions about the nature
of homosexual love. He ignores the fact that the institution of marriage is
dependent on “many fundamental questions about the meaning and nature
of life including the relationship between men and women and their children
as well as the proper end of our sexual powers and their place in marriage.”’
These foundations of the institution of marriage are not reducible to the na-
ture of romantic love and affection.

Wolterstorff disregards the natural law arguments that the nature of
human beings, gender complementarity, and children’s identity- and rela-
tionship rights require the gender-diverse structure of marriage.® He fails to
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consider the significance of the father-mother-child bond as the foundational
unit of society and the evidence that the weakening of this bond leads to
moral, societal, and cultural decline.’

Wolterstorff justifiably critiques liberals for restricting the freedom of
expression of religious people in the public square.'” However, by his sup-
port of SSM, he implicitly endorses such restrictions himself. The gender-
diverse view of marriage is “deeply embedded in, and in most cases integral
to many of the reasonable worldviews (including religious ones) of citizens
who reject SSM,” as Beckwith points out." Therefore, “the effects and con-
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sequences of legal recognition of SSM will likely include coercion, punish-
ment, and marginalization of these dissenters in a variety of public enterpris-
es and venues found in the plethora of institutions that inhabit the world of
business, education, government and law.”'? These consequences will not be
the result of the recognition of SSM by itself. However, as SSM is grafted on
the laws, institutions and practices currently in place in liberal democracies,
it will lead to the unjust coercion, punishment and marginalization of those
citizens who choose to live consistently with comprehensive doctrines that
regard same-sex intercourse as gravely immoral and SSM as a metaphysical
impossibility."

Does Love Trump Gender Complementarity?

Wolterstorff assumes that homosexuality is a “creational variance” rath-
er than a disorder.'* As the biological or psychological concept of individual
variation views behavior in a continuum, every point in the continuum has
equal value in nature. Insofar as homosexual desires are just one creational
variance within the continuum of sexual desires, Wolterstorff argues that ho-
mosexual couples have an equal right to express their desires within a com-
mitted covenantal relationship. Thus, church and state ought to respect their
covenantal relationships by allowing them to enter into SSM.

Wolterstorff founds his argument for SSM on his belief that homosexual
couples are similar to heterosexual couples with respect to erotic love and
affection, which he understands in isolation from natural structures like gen-
der complementarity.”” For Wolterstorff, the crucial question is whether the
persons involved experience the intimacy as natural. “When those with ho-

12. Ibid.

13. Beckwith, Taking Rites Seriously, 193-204; Francis J. Beckwith, “Legal Neutrality and
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wski argues that SSM is a metaphysical impossibility in “The Illusion of Gay Marriage,” Phi-
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the neo-Gnostic body-self dualism of liberal secularism analyzed in Patrick Lee and Robert
P. George, Body-Self Dualism in Contemporary Ethics and Politics (New York: Cambridge
University Press, 2008). Within such a neo-Gnostic vision, male—female complementarity is
not essential to marriage. “For if the body is not part of the personal reality of the human being,
there can be nothing morally or humanly important about ‘merely biological’ union, apart from
its contingent psychological effects . . . The conjugal conception of marriage as a union of the
sort that would be naturally fulfilled by the spouses having and bringing up children together
strikes the ear of the neo-Gnostic as, at best, unnecessary, and at worst, discriminatory and ex-
ploitative” (Robert P. George, Conscience and Its Enemies: Confionting the Dogmas of Liberal
Secularism (Wilmington: ISI Books, 2016), 168—170).
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mosexual orientation act on their desires in a loving, committed relationship,
[they] are not, as far as I can see, violating the love command.”'®

Wolterstorff appeals to a Christianized version of a form of reasoning
that John Haldane calls argumentum ad consummationem."” The Wolterstorf-
fian version of this argument runs as follows: Major premise: human love
is expressed in terms of one’s sexual orientation in a continuum from ex-
clusively heterosexual to exclusively homosexual and one has the right to
consummate one’s desires in a covenantal relationship. Minor premise: you
cannot choose your sexual orientation and therefore you cannot choose the
gender of the person you fall in love with. Conclusion: sincerely loving de-
sires in both heterosexual and homosexual expression may be consummated
in a covenantal relationship and ought to be sanctioned as marriage by both
church and state.

Wolterstorft’s account differs from the traditional Christian one, accord-
ing to which the one-flesh union intended in erotic love can be realized only
in a man-woman union.'® Insofar as erotic love in a same-sex relationship
creates “the illusion of the union proper to erotic love,”" it is not properly
adjusted to the reality of the other person. “In love, one ought not to treat
someone as what the person is not.”*

Even if Wolterstorff were right in his claim that homosexuality is a cre-
ational variance rather than an expression of the brokenness of fallen hu-
manity, this would not constitute a sufficient reason to redefine marriage.
Wolterstorff argues that a committed homosexual relationship is a life-good
that deserves the sanction of the marriage institution. Nevertheless, his the-
ory implies we do not have a right to everything that is good: rights trump
goods.? In this case, the inherent natural rights of children to their biological
father and mother trump whatever good the redefinition of marriage would
bring to same-sex couples. Wolterstorff’s theory of justice requires that the
structure of marriage acknowledge the inherent worth and rights of all par-
ties involved with special emphasis on the most vulnerable members—in
this case, children. Genderless marriage endangers children’s identity rights
by sending the message that children do not need a father and a mother.??

16. Wolterstorff, “Lecture on Same-Sex Marriage.”

17. John Haldane, “Same Sex Marriage: A View from across the Atlantic,” Nova et Vetera,
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ing the Biblical Foundation, 2nd ed. (Wheaton, IL: Crossway, 2010); Roger Scruton, Sexual
Desire: A Philosophical Investigation (London: Continuum, 2006); John Witte Jr., From Sac-
rament to Contract: Marriage, Religion and Law in the Western Tradition (Louisville, KY:
Westminster John Knox, 2012).

19. Pruss, One Body, 364.

20. Ibid., 275.

21. Wolterstorft, Justice, 5.

22. This is the gist of the so-called message argument, which Maggie Gallagher defends and
her opponent John Corvino admits “may be the best argument the other side has,” in Corvino
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Without its gendered structure, marriage is incapable of supporting the natu-
ral union of father, mother, and child.

Wolterstorff discusses the procreative function of marriage exclusively
from the adult point of view. He argues that same-sex couples can provide
or exhibit all of the fundamental goods of marriage except for “a secure en-
vironment within which children may be born.” He continues: “But the fact
that the church marries couples who are beyond childbearing age indicates
that it does not regard procreation or the possibility of procreation as essen-
tial to marriage.””

Wolterstorff thus ignores the viewpoint of children and disregards the
fact that stable bodily unions aimed at procreation are universally distin-
guished from other relationships involving friendship and companionship.
He forgets that although marriage is constantly evolving, it “reflects one idea
that does not change: For every child, a mother and a father.”

While not all gender-diverse marriages produce children, the structure
of gender-diverse marriage secures that every child is born into the home
of her biological parents. To break this structure violates children’s identity
and relationship rights. Same-sex unions structurally separate the child from
either her biological father or mother.

In order to reconcile the tension between his position on SSM and his
rights-based theory, Wolterstorff could argue that although it is a desirable
life-good for children to be raised by their biological parents, it is not a uni-
versal human right. He could appeal to the fact that in many cases this ideal
is not attainable due to divorce, the death of a parent, their extreme poverty
or other circumstances beyond anyone’s control.

Such an argumentative move, however, would bring into sharper focus
the tension with Wolterstorff’s theory of justice. First, although the violation
of children’s identity and relationship rights cannot always be prevented, the
implied normative claim is not thereby repealed, as “rights are normative
bonds,”* not law-like necessities. Compare this to children’s right to life,
which is not repealed by the fact that many children are killed or die due to
illness or natural catastrophes.

Second, basic principles in Wolterstorft’s theory of justice make it hard
to deny children’s basic identity and relationship rights. Human beings have
worth as the unique individuals they are. Since God has created human be-
ings as bodily beings, their biological origin, their status as a child of a father
and a mother, is intrinsic to their human nature and individual identity. The
child’s right to discover her identity in relation to her biological origin is
grounded in her worth as a person created in God’s image and loved by God.

and Gallagher, Debating Same-Sex Marriage, 55.
23. Wolterstorff, “Lecture on Same-Sex Marriage.”
24. David Blankenhorn, The Future of Marriage (New York: Encounter Books, 2007), 91.
25. Wolterstorft, Justice, 4.
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The argument that a child’s right to know and to be reared by her bio-
logical father and mother is an inherent natural right can be summarized as
follows:

(1) A human child is a finite personal being created in the image of
the infinite personal God by the biological union of her father and
mother as complementary gendered beings.

(2) Therefore, her unique identity is partly derivative of her personal
origin in the love relationship of her father and mother.

(3) The very idea of a finite personal being existing within time in-
volves a unique identity to be unfolded in the process of personal
development.

(4) The unique identity of a human child is tied to her biological char-
acteristics, which are in a process of unfolding throughout her
growth and development.

(5) In order to understand her unique personal identity, she needs to
live in close contact with her biological origin.

(6) Since a human child has intrinsic worth as the unique individual
she is, she has the right to know and relate to those personal beings
who gave her life and thereby can best support her development as
a personal being with unique identity.

(7) Therefore, a human child has the right to know and be reared by
her biological father and mother. This right is inherent and natural
since it is inherent in her nature as a finite personal being created in
the image of God through the mediation of her biological father and
mother becoming one flesh.

The child’s search for her unique identity is inherent in her human nature.
Therefore, to obstruct this search is to violate the innermost core of her hu-
manity.

What if parents are abusive? Doesn’t that make it impossible to respect
the child’s right to be reared by her parents? In this case, children’s identity
rights are overridden by another moral right with a stronger claim, namely,
the child’s right not to be abused. Even a child born as a consequence of rape
may want at some point of her life to know the wider family and kin from
which she originates even if she does not want to create a personal relation-
ship with her rapist father.®

26. 1 am grateful to Professor Wolterstorff who, in personal correspondence, suggested these
examples as possible difficult cases for my position that children have a universal human right
to know and be reared by their father and mother.
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Justice to the Vulnerable and the Oppressed

A major part of Wolterstorff’s argument is an exegesis of biblical pas-
sages about homosexuality, even though they have only indirect relevance to
the question about the structure of marriage. More relevant is to discuss the
biblical teaching about the father-mother-child bond.?” The commandment
“Honor your father and mother” assumes the correlative right to be reared
by one’s father and mother. The societal disintegration of the bond between
mother, father, and child leads to an increase in the number of orphans. Their
extreme vulnerability is forcefully expressed in various biblical passages ex-
horting us to protect them from injustice. Wolterstorff discusses these pas-
sages extensively in Justice: “A striking feature of how the Old Testament
writers talk about justice is the frequency with which they connect justice
. .. with the treatment of widows, orphans, resident aliens, and the poor.”?
He points out that “the members of this quartet regularly get special atten-
tion when justice, mishpat, is under discussion” since they “were the bot-
tom ones, the low ones, the lowly.”” He continues: “Given their position at
the bottom of the social hierarchy, they were especially vulnerable to being
treated with injustice. They were downtrodden . . . The rich and the powerful
put them down, tread on them, trampled them. Rendering justice to them is
often described as ‘lifting them up.””** When biblical writers speak about the
plight of widows, orphans, aliens and the impoverished they often have in
mind “the collapse or perversion of the judicial system.””! The Bible exhorts
us to defend the rights of orphans against structural injustice especially when
the increasingly corrupt judicial system undermines their rights.

The debate about SSM touches the wider horizons of assumptions in-
volved in biblical hermeneutics, central of which is one’s view of human

27. Robert A. J. Gagnon, in The Bible and Homosexual Practice: Texts and Hermeneutics
(Nashville: Abingdon, 2001), shows that the key argument in the early Judeo-Christian op-
position to same-sex intercourse was based on the complementarity of male and female. He
argues that “the biblical texts that speak directly to the issue of same-sex intercourse express
unambiguous opposition to it and do so in large part on the credible grounds of the anatomi-
cal, procreative, and interpersonal complementarity of male and female” (40). By setting the
relevant texts within their ancient Near Eastern background, he shows that the gender-diverse
view of marriage is inherent in the creation story of Genesis 1-3. “Male and female he created
them” intimates that the fullness of God’s image “comes together in the union of male and fe-
male in marriage” (58). The level at which Levitical laws condemn all violations of the sanctity
of male-female marriage “goes far beyond anything currently known in the ancient Near East”
(56). Gagnon argues that Jesus’s strict enforcement (Mark 10:1-12; Luke 16:18) of the gender-
diverse view of marriage inherent in the Genesis passage has no equal in the Rabbinical thought
of Jesus’s time (193-209). A balanced hermeneutics focuses on the positive biblical teaching
about the mother-father-child bond, which permeates the whole of Scripture and sets the pas-
sages about same-sex intercourse in this wider context.

28. Wolterstorft, Justice, 75.

29. Ibid., 75-6.

30. Ibid., 76.

31. Ibid., 78.
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nature. If the body is part of the personal reality of human beings, as the Jew-
ish and Christian traditions affirm, the biological union of man and woman
receives special significance, which it loses if we are merely minds or selves
inhabiting bodies. The latter neo-Gnostic anthropology seems to influence
Wolterstorff’s biblical hermeneutics about marriage, which downplays the
significance of the husband-wife one-flesh union capable of producing new
life.*

Children’s Identity and Relationship Rights

While addressing the question of “whether justice requires the ac-
ceptance of same-sex marriage by state and church,”** Wolterstorff argues
that homosexuals are a vulnerable and oppressed minority whose rights we
should be defending. Yet Margaret Somerville points out that even though
homosexuals are a vulnerable group, “as adults their claims take second place
to children’s needs and rights. Moreover, in upholding children’s rights we
are acting in the best interests of all children, whether their sexual orientation
later proves to be straight or gay, and of all citizens, because, at one stage, all
of us are children.”* The crucial question that Wolterstorff fails to discuss is
this: How does genderless marriage affect children’s inherent natural rights?

As human beings in search of their identity and life’s meaning, children
have a special need to trace their origin and to live in touch with it. Children,
therefore, have three fundamental human rights with respect to their biologi-
cal origins (their very coming into being) that cannot be taken away from
them without incurring incalculable harm: “their rights to knowledge of their
biological origins; their rights to be reared within their immediate and wider
biological families; and their rights to a parent of each sex.” The question

32. One of Wolterstorff’s central hermeneutical principles in the interpretation of Scripture
is that we cannot interpret God to say anything “that would not conduce to our love of God
and neighbor” (Wolterstorft, Divine Discourse (New York: Cambridge University Press, 2000),
207). “Accordingly, if we the interpreters believe, on careful reflection,” that a certain interpre-
tation “would not so conduce or is thus incompatible, we are to conclude that God did not say
that” (ibid.). Wolterstorff applies this principle to his discussion of SSM and argues that we can-
not interpret Scripture in a way that would make God forbid SSM. Because of his neglect of the
elements of truth in the natural law perspective, Wolterstorff applies his hermeneutics of love
within a neo-Gnostic framework and founds the structure of marriage on adults” committed re-
lationships in isolation from the one-flesh union of husband and wife that secures the biological
links between parents and children. As a result, children’s basic human rights are undermined.

33. Wolterstorff, “Response to Matthew Tuininga on Sexuality and Scripture.”

34. Margaret Somerville, “Children’s Human Rights and Unlinking Child-Parent Biological
Bonds with Adoption, Same-Sex Marriage and New Reproductive Technologies,” Journal of
Family Studies 13 (2007): 195.

35. Ibid., 179.
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of identity is central to being human, as Aristotle has argued: no one would
want to attain happiness at the cost of losing his identity.*

The biological origin of a human child in a love relationship between a
woman and man forms the basis for her identity in several respects: (1) Her
moral identity as a human being with inherent worth is supported by the fact
that her existence is the fruit of the love between her mother and father. (2)
Her social identity is founded on the web of social relations where she is lo-
cated as the child of her parents. (3) A foundation of her sexual identity is the
awareness that she is the fruit of the love between a man and a woman. (4)
She acquires her national identity by association with her kin and its place in
the wider community of a nation. In this way, she is able to locate her special
place as a member of humanity. (5) Her biological origin connects her with
previous generations and with human history. To break this historical con-
nection leaves her without an acknowledged place within the chain of human
generations. (6) Through her historical origin she participates in her mother’s
and father’s cultural heritages with their languages, literature, and art.”’

Man-woman marriage naturally combines all these dimensions of chil-
dren’s identity in one integrated whole instead of leaving children with a
disconnected web of ambiguous sources of identity and unanswered ques-
tions that hamper their coming to know who they are. Genderless marriage
undermines children’s right to an integrated identity by setting fatherless and
motherless families as an ideal: the structure of SSM separates children ei-
ther from their biological mother or father and thereby deprives them of the
opportunity to develop an integrated moral, social, sexual, historical, and
kinship identity in relation to their double biological origin.*

What about Children in Same-Sex Families?

To defend his position, Wolterstorff could argue that children in same-
sex families need SSM to secure a stable home environment and to make
them feel that their families are accepted. Isn’t the redefinition of marriage
in genderless terms required in order to protect the children that are already
living in same-sex households?

36. Aristotle, Nicomachean Ethics, 9.4 (116a20-23), 8.7 (1159a9-12).

37. The Genesis passage describing Adam’s search for a proper mate indicates that it was
only in the woman that he found “someone with whom he could ultimately discover and discern
his humanity” (Witte, From Sacrament to Contract, 33). This indicates that the child born of
their union naturally discovers her humanity and individual identity in relation to her biological
father and mother. Adam’s remark, “This at last is bone of my bones and flesh of my flesh” (Gen.
2:23), applies by extension to the child that is born of the one-flesh union.

38. Since human identity has a divine origin in addition to a human one, a person whose
identity has been wounded on the human plane can seek a healing of her identity in Christ’s
redemptive work in a love relationship with her Creator God. “A father to the fatherless . . . is
God in his holy dwelling” (Ps. 68:5).
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The problem with this suggestion is that it incorporates a structural in-
justice into the definition of marriage, and therefore, as Douglas Farrow ar-
gues, “considered on its own merits,” such a proposal is “explicable only
as an act of determined cynicism.”® The point is that children in same-sex
households are separated from their biological father or mother. The very
structure of same-sex relationships makes it impossible to connect the child
to both her biological mother and father. So this can hardly be regarded as
normative and hardly as an adequate basis for redefining marriage in a way
that undermines the natural law norm protecting children’s right to a mother
and a father.

Including same-sex couples in the marriage institution may increase the
stability of same-sex families in the short term (although there is no em-
pirical evidence for that). In the long term, however, it will lead to greater
instability in the institution of marriage as a whole, because the genderless
redefinition of marriage will make it harder for anyone to understand the
rationale behind the norms of marriage, and thus people will be less likely to
adhere to them. “The state’s laws and policies partly shape the general cul-
ture. If the state conveys a gravely distorted view of marriage, it will weaken
and undermine its members’ capacities for full and rich participation in this
critical aspect of human flourishing.”*

As SSM conveys the message that children do not need a father and a
mother, a boy or a girl who grows up absorbing this message may feel less
need to marry before having children. Once married, they will be less likely
to stay together in the pressures of family life. As a result, more children will
be abandoned by their parents. Thus, the redefinition of marriage in gender-
less terms will accelerate the decline of marriage: it will make marriage less

39. Douglas Farrow, “Rights and Responsibilities,” in Divorcing Marriage, 112.

40. Lee and George, Conjugal Union, 105. The classical understanding of the ways that mar-
riage contributes to human flourishing was gradually developed through Aristotle, Musonius
Rufus, Aquinas, and others. According to this view, the human good of committed marriage
expresses itself as both friendship and “the transmission of life not just of the mother or just
of the father but of this couple and their family and their people” (John Finnis, Natural Law
and Natural Rights, 2nd ed. (New York: Oxford University Press, 2011), 447-8). Marriage is
like friendship in that “the members of this relationship care for each other for the sake of each
other” (Lee and George, Conjugal Union, 49). Furthermore, marriage “is oriented towards the
(multileveled) union of the spouses and towards procreation as two aspects of a single good”
(ibid., 51). As a distinct community, marriage is the bodily, emotional, and spiritual union of the
spouses that may lead to their conceiving and rearing of children in a way consistent with their
self-integration, inner harmony, and integrity. “The distinctiveness of this basic human good is
suggested by the fact that this fulfills the person precisely as male or female in a way not done by
other basic goods” (55). A healthy marriage promotes moral integrity and various psychological
and biological benefits in the life of both the spouses and the children, because it is a genuine
human good. Within a committed gender-diverse marriage, life is transmitted to new persons in
such a way that respects their human worth as ends in themselves by fulfilling both their need
for love and identity. The well-being of the family is a precondition for the flourishing of civili-
zation, as was pointed out earlier.
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common and less stable, thereby leading to an increased number of children
who are separated from their biological father or mother.*!

Thus, Wolterstorft’s support of SSM implies that the adult right to legal
recognition of his sexual identity overrides the child’s right to discover her
unique identity in relationship to her biological father and mother. Such an
argumentative move is especially problematic for Wolterstorff, whose theory
requires us to defend the rights of the vulnerable.

By his support of SSM, Wolterstorff implicitly claims that children do
not need a father and a mother: a social parent can replace a biological one
without the child incurring any harm or injustice. In this way, Wolterstorff
disregards the research evidence according to which mothers and fathers
generally have different strengths in parenting and that the absence of the
mother or the father harms children’s development in different ways.** He
fails to acknowledge the polaric complementarity of fathers and mothers,
who are not just different, but different in corresponding ways: “Each sex
completes what the other lacks, and helps bring the other into balance.”*

To support his case, Wolterstorff could appeal to many same-sex parent-
ing studies that downplay the significance of biology and emphasize the role
of the “social mother” or “social father” (that is, the mother or father not
biologically related to the child) at the cost of the biological mother or father.
Douglas Allen, however, criticizes the reliability of these studies by pointing

41. Lee and George, Conjugal Union, 121-2, 126-7.

42. A recent overview of research in this area is William Bradley Wilcox and Kathleen
Kovner Kline, eds., Gender and Parenthood: Biological and Social Scientific Perspectives
(New York: Columbia University Press, 2013). Rob Palkoviz (“Gendered Parenting’s Implica-
tions for Children’s Well-Being,” in Gender and Parenthood, 215-48) points out that children
benefit from the unique parenting styles of mothers and fathers as they are typically modeled in
child rearing. Mothers have an important significance in showing closeness, understanding and
making applications suitable to the child’s level of development. Fathers tend to be more firm,
demanding, and positively reinforcing. Thus they develop children’s openness to the outside
world, social competency, self-esteem, and prosocial behavior. The father’s presence is associ-
ated with a delayed onset of puberty in daughters (suggesting a biochemical link) and a lower
risk of teen pregnancy. The psychiatrist Scott Haltzman (“The Effect of Gender-Based Parental
Influences on Raising Children,” in Gender and Parenthood, 304-21) concludes: “Fathers and
mothers both matter, particularly if each can parent in a style that reflects their gender role.”
Therefore “gender differences in parents are real, and, rather than be extinguished or ignored,
they should be embraced” (318). Absence of gender complementarity in the family makes it
difficult for children to learn how men and women relate to each other. Absence of a father pre-
dicts children’s behavior problems, depression, lower self-esteem, lower life-satisfaction, and
difficulties in transition to adulthood (David J. Eggebeen, “Do Fathers Uniquely Matter for Ado-
lescent Well-Being?,” in Gender and Parenthood, 249-50). Lack of maternal responsiveness
predicts infants’ insecure attachment styles that lead to problems in psychological adjustment
later in life. “In fact, the research literature on the relation between quality of infant attachment
and later development has been described as ‘dizzying’ and its effects are some of the most ro-
bust in developmental psychology”: secure attachment has been described as a “multivitamin”
that prevents problems and fosters healthy development (David F. Bjorklund and Ashley C. Jor-
dan, “Human Parenting from an Evolutionary Perspective, in Gender and Parenthood, 71-2).

43. Budziszewski, On the Meaning of Sex, 41.
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out that they are based on small and biased samples, some very soft questions
and limited outcome measures.*

The Production of Genetic Orphans

Article 16 of the Universal Declaration of Human Rights indicates that
the right to marry is a compound right involving “the right to marry and
to found a family.” Marriage establishes and institutionalizes not only one
adult’s relationship to another adult, but also the relationship of those adults
to the children born to them. The institution of marriage is intrinsically con-
nected to parenthood and to the values and norms associated with bearing
and raising children.

Although Wolterstorft genuinely wants to defend the rights of the op-
pressed and the vulnerable, he disregards the fact that the redefinition of mar-
riage in genderless terms increases the number of orphans by destabilizing
marriage and by encouraging the production of so-called genetic orphans.*
Since genderless marriage gives adults the freedom to marry in terms of
their sexual orientation and the consequent right to found a family, it im-

44. Douglas Allen, “More Heat than Light: A Critical Assessment of the Same-Sex Parent-
ing Literature, 1995-2013,” Marriage and Family Review 51 (2015): 154-82. Allen points out
that a great deal of same-sex parenting studies is the work of a small ideologically motivated
group of activist researchers who have often recruited their respondents so that they include a
great number of activists who are conscious of the political significance of the studies. The focus
is often on “soft” measures of child and family performance such as self-reports on attitudes,
awareness, psychological well-being, family closeness, child bonding, stigma, and self-esteem.
These measures are difficult for other researchers to verify by replicating the research. With the
exception of a few cases, the studies in question are not statistically representative. Samples
are small (30-60 respondents on average). Of the studies conducted between 1995 and 2013
and analyzed by Allen, only four had sample sizes larger than 500. The problem with such
small sample sizes is that they do not produce statistically significant results. Loren Marks ana-
lyzed the fifty-nine studies, which APA (American Psychological Association) used as the basis
for their conclusion that same-sex and different-sex parenting do not differ significantly: “The
available data, which are drawn primarily from small convenience samples, are insufficient
to support a strong generalizable claim either way. Such a statement is not grounded in sci-
ence. To make a generalizable claim, representative, large-sample studies are needed—many of
them” (“Same-Sex Parenting and Children’s Outcomes: A Closer Examination of the American
Psychological Association’s Brief on Lesbian and Gay Parenting,” Social Science Research 41
(2012): 748). A small sample size guarantees that the differences detected are not statistically
significant. This does not mean, however, that no differences actually exist. Almost all the stud-
ies have focused on lesbian couples and their underage children. When interviewing underage
children, researchers are subject to strict ethical rules: they may not pose questions that may
cause stress to children or alienate them from their parents. The few studies based on represen-
tative samples that have so far been conducted (e.g., by interviewing adolescents or by relying
on public demographic data) give us reason to suppose that children fare best within the intact
family of their biological father and mother. (See, e.g., Mark Regnerus, “How Different Are the
Adult Children of Parents Who Have Same-Sex Relationships? Findings from the New Family
Structures Study,” Social Science Research 41 (2012): 752-70).

45. Somerville, Ethical Imagination, 147-9.
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plicitly endorses their right to produce children by third-party reproductive
technologies.

Since children cannot voluntarily participate in their own creation and
cannot give their informed consent to the arrangement agreed upon them,
their freedom and choice are often completely forgotten. They are, however,
the ones most profoundly affected by the way they come into being, and
their right to know their genetic origins should take precedence, as Marga-
ret Somerville argues: “Adopted children and children born from donated
sperm, ova or embryos want to know their biological identity.”*

The ethical doctrine that needs to be respected in this context is that of
“anticipated consent.” We ought to try to stand in the shoes of the person
affected by our decision and to ask: “Can I reasonably anticipate that if the
persons were able to be asked, they would consent to what I want to do that
will affect them?” Somerville applies this principle to future children: “What
might we reasonably assume that a future child would consent to if they were
able to make their wishes known? Evidence is starting to come in: ‘Donor-
conceived adults’ describe powerful feelings of loss of identity through not
knowing one or both biological parents and their wider biological families,
and describe themselves as ‘genetic orphans.’ They believe society was com-
plicit in a serious wrong done to them in the way they were conceived and
ask, “‘How could anyone think they had the right to do this to me?””*’

It is unethical to deliberately create genetic orphans who lose a sense of
connection to their individual-human-family past and experience the deep
suffering and loss of identity as a result. “It is paradoxical that in an era of
sensitivity to individual human rights and ‘intense’ individualism, we are
prepared to wipe out for others one of the most important bases on which
we found a sense of individual identity.”*® The disintegration of marriage as

46. Somerville, “Children’s Human Rights,” 195.

47. 1bid.

48. Ibid., 196. Natural law requires us to respect children’s basic rights to their identity and
natural heritage. These rights have implications for law and public policy. Although society
must support all kinds of families, it ought not to actively promote the creation, through third-
party reproductive technologies, of single-parent or same-sex families that structurally deprive
children of their basic human rights (Somerville, Ethical Imagination, 153). Since the right to
marry implies the right to found a family, Wolterstorff’s support for SSM implies support for the
use of third-party reproductive technology, which same-sex couples usually need to establish a
family. Such technology violates children’s fundamental identity rights to know the identity of
their biological parents and to come into being with genetic origins that have not been tampered
with. These rights exclude cloning and the use of reproductive technology that tampers with the
gametes: making embryos “by combining two ova or two sperm (so two men or two women
could have their own shared baby) or creating ‘synthetic’ gametes (sperm or ova) made from
adults’ stem cells (which could be used by same-sex couples, or opposite-sex ones when one
person is infertile, or would allow one person to become both the ‘mother’ and ‘father’ of their
own baby without the baby being a clone)” (ibid., 139). There is a clear difference between the
use of third-party reproductive technology and adoption. Adoption is a charitable act aimed to
alleviate the suffering of orphaned children, whereas third-party reproductive technology pro-
duces genetic orphans to alleviate the suffering of childless adults. Adopted children have the
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a gender-diverse conjugal union is contrary to the essential purpose of the
marriage institution to protect children as persons of inherent worth rather
than as means to the satisfaction of adult needs.

Undermining the Norms of Marriage

Children’s basic identity and relationship rights cannot be secured with-
out a marriage institution based on gender complementarity. The gender-
diverse core of marriage helps to ensure that children are conceived natu-
rally (they are not cloned, nor are they intentionally produced to be genetic
orphans) and are reared by both their father and mother. The other marriage
norms support children’s identity rights only insofar as they function in the
context of this natural core. (1) The norm of exclusivity secures that children
are born into the home of their biological father and mother. (2) The norm of
permanence helps to create a stable home environment for the entire duration
of children’s maturation. (3) The norm of comprehensiveness helps to ensure
that children enjoy a harmonious (that is, low-conflict) home environment.

Although Wolterstorff regards marriage as a committed covenantal re-
lationship, his redefinition of marriage as a genderless union of love under-
mines the intelligibility of the chief features of marriage—its twoness, its
exclusion of artificial persons, its presumptions of paternity and joint prop-
erty, its ethic of sexual fidelity, and its lifelong duration. These norms lose
much of their intrinsic intelligibility without gender complementarity and its
connection to children’s identity rights: Why should love be limited to two
people? Why should it be exclusive? Insofar as people do not understand the
rationale of the norms, they are less likely to adhere to them in their behavior.
“Hence redefining marriage . . . will lead to an incoherent view of marriage
and to a greater instability in the institution of marriage.”

Therefore, the institutionalization of SSM will have harmful social con-
sequences: “Where the nature of marriage is obscured and the culture of mar-
riage is weakened, fewer young men and women marry, fewer view marriage
as the proper context for sexual conduct and expression, and the number of
children born outside marriage dramatically increases, and with it the num-

right to know the identity of their biological parents whenever possible. Irrespective of whether
children have become orphans through unfortunate circumstances or whether they have been
intentionally made into genetic orphans, they are under the special protection and care of the
“father of the fatherless” (Ps. 68:5). Such special care and protection should be accorded to
them by church and state as well. For further work on these issues, see Francis J. Beckwith,
Defending Life: A Moral and Legal Case against Abortion Choice (New York: Cambridge Uni-
versity Press, 2008), ch. 8; J. P. Moreland and Scott B. Rae, Body and Soul: Human Nature
and the Crisis in Ethics (Downers Grove, IL: InterVarsity, 2000); John Wyatt, Matters of Life
and Death: Human Dilemmas in the Light of the Christian Faith, 2nd ed. (Downers Grove, IL:
InterVarsity, 2009).
49. Lee and George, Conjugal Union, 127.
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ber of children growing up outside intact families.”® Hence, the number of
orphans increases.

Why the Inconsistency?

Why has Wolterstorff ignored the plight of orphans in his discussion
of marriage, even though concern for their welfare is central to his theory
of justice? One reason could be the dichotomy he creates between theories
of justice based on intrinsic worth and those based on right order. As mar-
riage is connected to the family, and family members belong to different
generations and have vastly different statuses and needs, it may be difficult
to acknowledge the intrinsic worth of all family members in their respective
roles as husband and wife, father, mother, and child, without attention to the
natural structures. For example, to respect the intrinsic worth of children in
their relative immaturity requires structural arrangements like the gender-
complementary marriage.

Instead of relying on a conception of natural law, Wolterstorff relies on
encounters with the vulnerable and the oppressed as inspiration for his think-
ing on justice. By feeling empathy with the marginalized and vulnerable peo-
ple and listening to their voices, he intends to escape the lure of the powerful
and the rich who oppress them by appealing to the need for right order.”
Since Wolterstorff uses this impressionistic and experiential approach as a
replacement for, rather than as a complement to, the natural law perspective,
he ends up ignoring the rights of the vulnerable children.

While Wolterstorff has “learned of relatives, friends, students, and for-
mer students who were homosexual in their orientation” and “listened to
their faith, their agony, their hopes, their affections,”** he tells of no similar
encounters with children deprived of their mother or father due to the re-
definition of marriage in genderless terms.*® It is understandably difficult
to discuss with an infant produced by third-party reproductive technology
and surrogacy and taken from her mother’s breasts immediately after birth
by a male couple. Yet this infant is obviously the most vulnerable person
intimately affected by the genderless redefinition of marriage. Wolterstorff
forgets his own insight that the situation of the orphans is “all-too-often un-
just—demeaning, impoverished, voiceless.”*

50. Ibid., 109.

51. Wolterstorft, Justice, vii—ix.

52. Wolterstorff, “Response to Matthew Tuininga on Sexuality and Scripture.”

53. The voices of these children can be heard, e.g., on the pages of Jephthah's Daughters:
Innocent Casualties in the War for Family “Equality,” ed. Robert Oscar Lopez and Rivka Edel-
man (Northridge, CA: International Children’s Rights Institute, 2015).

54. Wolterstorft, Justice, 79.
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In his discussion of SSM, Wolterstorff ignores the defense of gender-di-
verse marriage by modern natural law theorists like Ryan T. Anderson, Fran-
cis, J. Beckwith, J. Budziszewski, Sherif Girgis, Robert P. George, Patrick
Lee, Alexander Pruss, Margaret Somerville, and others.> Wolterstorff dis-
misses natural law theorists by relegating them to the category of right-order
theories that do not place due emphasis on the inherent worth of oppressed
minorities.*® Paradoxically, it is these natural law theorists who have been the
staunchest defenders of children’s rights in the marriage debate. It might be
more consistent with Wolterstorft’s creational approach to see inherent rights
and right-order views of justice as complementary rather than as alternative
and competing ways to understand justice.

Concluding Remarks

My main critiques against Wolterstorff are as follows:

(1) Wolterstorff fails to apply a fundamental principle of his theory of
justice: to consider the structure of marriage from the point of view
of the inherent natural rights of the most vulnerable people affect-
ed—children.

(2) He does not study marriage from the structural point of view. He
fails to consider the purpose of marriage to unite father, mother and
child, and to analyze the consequences of marriage legislation for
the justice system as a whole.

(3) He views the procreative aspect of marriage exclusively from an
adult-centered viewpoint and ends up undermining children’s iden-
tity and relationship rights to know and be raised by their biological
father and mother.

(4) He fails to analyze the different forms of love in their full implica-
tions and to relate the bodily basis of the one-flesh union of gender-
diverse marriage to considerations of the structure of marriage.

(5) He fails to apply his principle that rights trump goods. Instead, he
privileges the good of adult sexual identity over the child’s funda-
mental right to discover her unique identity by intimate acquain-
tance with her biological origin and to be loved as the unique indi-
vidual she is by those who gave her life.

Only the gender-diverse structure of marriage respects children’s basic
identity- and relationship rights, their rights to know and be reared by their
biological father and mother. The moral fabric of society is founded on these
basic human rights of its most vulnerable members. The natural law per-
spective gives us the insight that these rights are embedded in the natural

55. See notes 6, 8, 9, and 13.
56. Wolterstorff, Journey toward Justice, 29-34.
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structures of marriage and can be adequately defended only by maintaining
these structures. Once children’s rights are given the priority they deserve
in the legal structure, society creates preconditions for the well-being of the
coming generation and with that for the advance of culture, social stability,
and material prosperity.”’
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